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WHAT MADE US PRESENT THIS
GUIDING BOOKLET TO YOU AND
WHY SHOULD YOU GET TO KNOW
YOUR RIGHTS. AN INTRODUCTION.

WHAT CAN YOU DO IF SOMEONE
HARASSES YOU? WHAT IF YOU ARE
WRONGFULLY ARRESTED, FOR
EXAMPLE? IF YOU DON’T KNOW
THE LAW, YOU WON’T KNOW WHEN
SOMEONE IS MISUSING THE LAW TO
ABUSE YOU AND WHAT STEPS YOU
CAN TAKE TO STOP SUCH AN ACT.
LOOK AT WHAT LAWS AFFECT YOU
AND WHAT PROTECTS YOU AS AN
LGBTIQ PERSON IN SRI LANKA.

WHAT CAN YOU DO IF A PUBLIC
INSTITUTION REFUSES TO GIVE
THEIR SERVICE TO YOU OR
HARASSES YOU WHEN YOU GO TO
GET SERVICES? CHECK OUT WAYS IN
WHICH YOU CAN FILE ACTION IN
COURT.

WHAT IF YOU DON’T WANT TO GO
TO COURT BUT STILL WISH TO TAKE
ACTION AGAINST
SOMEONE/AUTHORITY WHO
VIOLATED YOUR RIGHTS? CAN
SOMEONE HELP YOU IF YOU WANT
TO COMPLAINT ABOUT A PUBLIC
OFFICER? YOU CAN OBTAIN FREE
SERVICES IF YOU HAVE NO MEANS
TO PAY. SEE WHAT ACTIONS YOU
CAN TAKE WITHOUT GOING TO

COURT.



IF A FAMILY MEMBER IS ABUSING,
HARASSING OR BLACKMAILING YOU
BECAUSE OF YOUR SEXUAL
ORIENTATION OR GENDER IDENTITY
AND/OR EXPRESSION; IF YOU ARE
FORCED IN TO A MARRIAGE
WITHOUT YOUR CONSENT;
EXPLORE OPTIONS THAT ARE
AVAILABLE FOR YOU TO COMBAT
DOMESTIC VIOLENCE.

HAVE YOU BEEN HARASSED AT
YOUR WORKPLACE OR BEEN ASKED
TO RESIGN BECAUSE YOU ARE A
LGBTIQ PERSON? FIND OUT HOW
YOU CAN SEEK RELIEF FOR
EMPLOYMENT DISPUTES.

ARE YOU BEING DENIED FROM
ENTERING, PARTICIPATING AND/OR
RECEIVING SERVICES AT PLACES OF

WORSHIP, PUBLIC SPACES AND
GATHERINGS? THIS SECTION LAYS

DOWN WHAT ACTION YOU CAN
TAKE TO ASCERTAIN YOUR RIGHT
NOT TO BE DISCRIMINATED.




INTRODUCTION

WHY YOU SHOULD
KNOW YOUR

RIGHTS AND LAWS

What are human rights? What are your
fundamental rights? What legal protections
are available to you? What steps can you
take when you are discriminated against on
the basis of your sexual orientation or
gender identity and/or expression? Where
do you go to for legal assistance?

These are some of the questions you might
have as a LGBTIQ person in Sri Lanka, where
we are still striving for gender equality and
equal rights. As a community that is still
denied equal rights and is subjected to
harassment and discrimination in everyday
life and spaces, it is important that we are
aware of the law and how it applies to us.
Legal education is imperative to avoid being
harassed and discriminated, especially in
instances where law enforcement and other
institutions may attempt to do so by
misusing the law. This booklet aims to
provide a guide to enable you to navigate Sri
Lankan law and its legal system, and
includes what responsive action you may
take in situations where the law is misused
to deny you your fundamental rights.

The acronym LGBTIQ in this publication
stands for Lesbhian, Gay, Bisexual,
Transgender, Intersex, Questioning and/or
Queer.

The diverse identities of people, such as
religious, racial, ethnic, gender and sexual
orientation are  either biologically
determined or socially constituted and in
most of the cases it is a result of both, which
means these identities are not solely
biological or social constructs. However,
these identities are confused and
misinterpreted, mainly due to people’s lack
of education and social biases.

For example, gender identity, expression
and sexual orientation are understood as all
meaning the same. The majority of Sri
Lankan society in general, are not
knowledgeable of the fact that gender
identity is not simply binary (male and
female only) and that not everyone is
heterosexual. Therefore, the fluidity of
gender identity and sexual orientation must
be acknowledged and understood at social,
economic, cultural, political and legal levels
in order to stop all forms of violence and
discrimination directed towards people who
do not fit in to this perceived ‘normal’ or the
binary. Every individual of a diverse society
therefore, should be equally treated with
dignity and respect as humans, regardless
of their sex, gender identity, expression and
sexual orientation.
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Therefore, to ensure equality and to create a
progressive Sri Lankan society that is rich in
values, educating and improving the
knowledge of the community is vital. Such
education is an equal responsibility that
befalls all individuals in order to pave the
way for equality for the LGBTIQ community
in the generations to come.

To the LGBTIQ community - fight for your
rights. This uphill battle requires you. Your
voice is the best tool for effective,
progressive change. As an organization that
has consistently been a voice for the
voiceless within the community, EQUAL
GROUND hopes this publication and its
contents will prove useful to you.

DEFINITIONS

OF SEXUAL ORIENTATION,
GENDER IDENTITY AND EXPRESSION

Lesbian - A woman who is physically, romantically and/or
emotionally attracted to other women

Gay- A man who is physically, romantically and/or emotionally

attracted to other men

Bisexual- A person who has the capacity to form enduring
physical, romantic and/or emotional attractions to those of

the same and opposite gender

Transgender - An umbrella term for people whose gender
identity or gender expression differs from what is associated
with the sex they were assigned at birth.
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Intersex- A term used for a variety of conditions in which a
person is born with a reproductive, hormonal or sexual
anatomy that doesn’t fit the typical binary definitions of
female or male. A naturally occurring variation among humans
and is not a medical problem.

Questioning - A person who is unsure of and questioning
his/her sexual orientation or gender identity and expression.

Queer- an umbrella term for sexual and gender minorities
who are not heterosexual or are not cisgender (the ones
whose gender corresponds with the sex assigned at birth).
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WHAT ARE THE LAWS THAT

AFFECTYOU?

In a country that boasts of democracy and equality, the reality of the
LGBTIQ community is one of constant pushbacks and resistance from the
status quo. Most LGBTIQ people are burdened their whole life with the

notion that their identity is illegitimate or that they are a‘freak of nature!

t]

Due to the repressive laws in place in this country, they are labelled and
attacked, and their citizenship is invalidated due to their sexual
orientation or gender identity and/or expression. As a result of these
misconceptions, LGBTIQ people often fall victim to unsolicited hostility
and abuse by wider society.

The following is an excerpt from a Lankadeepa publication.

'(See glossary)

Dead body found in taxi stand
(Kanchana Kumara Ariyadasa)

The body of a murder victim has been
discovered at the heart of Dambulla town
taxi stand in the early hours of this morning
(05), according to the Dambulla Police.

Primary investigations have revealed the
death has been committed by beating with
multiple clubs.

According to the Dambulla Police, the victim,
had frequently been seen dressed in female
attire in the area during late hours. The
victim is said to have been dressed in similar
feminine attire at the time of death.

Wooden clubs suspected to have been the
murder weapons, an umbrella and a
wristwatch presumed to have belonged to
the victim have been found at the scene of
the crime.

The police has stated that the victim has
previously been arrested and presented
before the court on several occasions, for
being clad in feminine attire.

The motives for the murder are yet to be
discovered while several vital details about
the crime have been uncovered by the
police.

In addition to societal intolerance, the laws
of the country ironically contribute to and
exacerbate their ill treatment.
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This section discusses the laws that are used against the LGBTIQ

community frequently in order to harass, blackmail and incarcerate.

Firstly, Sections 365 and 365A of the Penal
Code of Sri Lanka criminalize members of
the LGBTIQ thanks to an archaic law
brought to Sri Lanka by the British in 1883
which reads as follows:

365: Whoever voluntarily has carnal
intercourse against the order of nature
with any man,woman, or animal, shall
be punished with imprisonment of
either description for a term which
may extend to ten years,and shall also
be punished with fine and where the
offence is committed by a person over
eighteen years of age in respect of any
person under sixteen years of age
shall be punished with rigorous
imprisonment for a term not less than
ten years and not exceeding twenty
years and with fine and shall also be
ordered to pay compensation of an
amount - determined by court to the
person in respect of whom the offence
was committed for injuries caused to
such person.

365A: Any person who, in public or
private, commits, or is a party to the
commission of, or procures or
attempts to procure the commission
by any person of, any act of gross
indecency with another person, shall
be guilty of an offence, and shall be
punished with imprisonment of either
description, for a term which may
extend to two years or with fine or
with both and where the offence is
committed by a person over eighteen
years of age in respect of any person
under sixteen years of age shall be

punished with rigorous imprisonment
for a term not less than ten years and
not exceeding twenty years and with
fine and shall also be ordered to pay
compensation of an amount
determined by court to the person in
respect of whom the offence was
committed for the injuries caused to
such person.

This law is inherently problematic for
several reasons: it fails to define what
amounts to “against the order of nature”,
does not provide direction as to what
qualifies as “gross indecency”, and fails to
indicate the distinction between “public

and private”.

The lack of legal interpretations allow law
enforcement to abuse the powers given to
them by virtue of these laws to arrest,
detain or harass persons of the LGBTIQ
community by wilfully misinterpreting the
laws and its intentions. Sections 365 and
365A specifically speak about consenting
sexual relations and does not limit it to
same sex acts.

In fact, the section includes both
heterosexual and same-sex acts alike and
apply to any sexual act between any
persons if such act falls within the
interpretation of “against the order of
nature and/or is grossly indecent”.
However, despite the fact that these laws
do not criminalise ‘being’ gay or lesbian or
having any particular sexual orientation or
being a transgender, there have been
incidents reported where the police has
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arrested LGBTIQ individuals using the

threat of these laws, for socializing in public.

Secondly, section 399 of the Penal Code
which is mostly used to harass and violate
Transgender persons in particular reads as
follows:

Section 399 of the Penal Code -
‘Cheating by personation’: A person is
said to ‘cheat by personation’ if he
cheats by pretending to be some other
person, or by knowingly substituting
one person for another,or representing
that he or any other person is a person
other than he or such other person
really is.

Explanation: The offence is committed
whether the individual impersonated
is a real or imaginary person.

This Section of the Penal Code is frequently
misused to abuse and arrest transgender
individuals by the police, because their
gender expression do not match the gender
stated on their national identification
documents, wrongfully claiming that it is
‘cheating by personation’ which is a
definition adopted by law enforcement
contrary to the intention of and the
definition in law. Additionally, the law does
not consider whether or not the
impersonation is of a real or imaginary
person. Arrests of transgender individuals
on the basis of Article 399 is a wilful
misinterpretation of the law.

The freedom to dress is a human right,and one that should not be policed

by the state or the law.

Thirdly, Section 353 of the Penal Code
relating to abduction is also used against
individuals in same-sex relationships
especially targeting lesbians.

Section 353 of the Penal Code -
Whoever by force compels, or by any
deceitful means, or by abuse of
authority or any other means of
compulsion, induces any person to go
from any place, is said to abduct that
person.

Illustrative Ex: Shani and Masha are two
lesbians. Masha’s parents on discovering
this fact, decide to falsely accuse Shani of
abducting Masha and tip the police when
they were spending time at Shani’s house.
Masha'’s parents use this section to accuse
Shani (as Masha is few years younger to

Shani) of victimizing Masha, even though in
reality Masha is an adult and went to
Shani’s voluntarily.

In a similar manner, the Vagrants
Ordinance No. 4 of 1841 is also used to
disproportionately target and punish
community members; the intention of this
archaic law is to punish those deemed to be
‘rogues and vagabonds’ behaving in an idle
and disorderly manner. 2(See glossary)

Section 07 of the Vagrants Ordinance is
commonly used to arrest members of the
community for soliciting and acts of public
indecency. Often, these are false
accusations and LGBTIQ individuals who
are regularly targeted cannot even remain
in a public bus stand for longer than half an
hour due to fear of being arrested. “When
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they are arrested by the police and
produced before a magistrate, they are
sent for a mandatory blood test. But, there
are some reported cases when they are
arrested two to three times for a week they
have to repeat this test and it amounts to
the harassment of the community
members,’ said Dr. Prathiba
Mahanamahewa, former Human Rights
Commissioner. 3(See glossary)

Illustrative Ex: a lesbian, Chathurika was
arrested and charged with vagrancy when
the police found her walking back to her
motorcycle on a beach near Colombo. The
police commented on her supposedly
masculine appearance and the fact that
she was wearing pants, and she was heavily
questioned for her decision to ride a
motorcycle. Chathurika was detained for
approximately five hours before the police
released her.

Additionally, law enforcement is known for
its culture of arbitrary arrests and
detention, and the wilful misinterpretation
of these laws allow them to easily target

WHAT ARE THE

the LGBTIQ community. The tumultuous
relationship between the police and the
LGBTIQ community is also evident in the
way police officers often hurl homophobic
slurs at these individuals, often in very
public places - “ponnaya (faggot) come
here, samanalaya (butterfly, derogatively
used to mean queer or pansy) where did
you go!” When such abuse is perpetrated
by the same institutions that are meant to
protect the peace and security of all
citizens, it is no surprise that LGBTIQ
individuals hesitate to actually lodge
complaints of the violence and
discrimination they are subject to.

In short - the LGBTIQ community remains
fearful of a police force that is known for a
culture of intolerance and abuse towards
them. As such, if the institutions
established to facilitate punitive justice are
the same institutions that discriminate and
abuse on the basis of sex, gender identity
and/or expression, sexual orientation, need
we say more about the other institutions of
authority?

LEGAL PROTECTIONS

AVAILABLETO YOU?

There is no specific legal device to address the rights and protections of the LGBTIQ
community and therefore, common law applies. However, the Sri Lankan Constitution
grants Fundamental Rights (FR) to all citizens and these rights should not be violated
other than in exceptional situations specifically mentioned in the Constitution and within
the emergency laws of the country which allows specific restrictions.
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Any action violating your rights in Chapter Ill of the Constitution which
lists your Fundamental Rights, is grounds enough for you to file a FR

Petition in the Supreme Court. (You can access an online copy of the
Constitution in Sinhala, English or Tamil through a Google search.)

Following are some of the Articles among many, you may utilise when faced with the types
of adversity mentioned above:

Article 10- Every person is entitled to freedom of thought, conscience and religion,
including the freedom to have or to adopt a religion or belief of his choice.

Article 11- No person shall be subjected to torture or to cruel, inhuman or degrading
treatment or punishment.

Article 12-All persons are equal before the law and are entitled to the equal protection of
the law.

Illustrative Ex: When Kalum visited a government authority to obtain certain documents
that he needed, the officials at that office refused to provide services because he was
perceived to be transgender. In this instance Kalum can file a FR Petition under Article 12
for not being treated equally.

Article 13- grants the freedom from arbitrary arrest, detention and punishment, and
prohibition of retrospective penal legislation to all persons.

Illustrative Ex: Akila, who is known to be gay, is arrested for stealing. At the police station,
the police harass him and demand sexual favours as bribes. They keep him locked up for
several days before he is released. Akila can file a FR Petition against the police for
violating Articles 11,12 and 13.

Article 14 - affirms that every citizen is entitled to freedom of speech, assembly,
association, occupation, movement-a fundamental right of civil society and a cornerstone
of democracy.

It is also important that you are aware of the restrictions placed on our fundamental
rights. Article 15, for example, may limit your rights on the basis of national security and
religious harmony. Articles 10 and 11, however,cannot be restricted in this manner.
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ALL OF US CAN

PROMOTE AND DEFEND

OUR RIGHTS

Making a complaint or taking action using the avenues available to you if you or someone
else’s rights are violated or are about to be violated is important. If you are in need of
assistance on how and what to do you can contact the HelpLine open to you at EQUAL
GROUND.

Call us and report via
076-0038380,076-0038381

on weekdays from 9.30 a.m.to 5.30 p.m.
or email us on

nexgen@equalgroundsrilanka.com
so we can guide you.

ENFORCING

YOUR RIGHTS

|) Flllng a Fundamental If the above mentioned or any FR listed in
. - Chapter 1l of the Constitution, are
Rights (FR) Petition

infringed or are at imminent risk of being
under Article 126 of the infringed (about to be infringed), by an
. . administrative or executive action, one may
Constitution file a Fundamental Rights Petition at the
Supreme Court by a Petition and affidavit.
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Please note that this legal action must be
taken within one month from the
infringement of your right. However, if you
lodge a complaint at the Human Rights
Commission (within a month), this one
month’s time frame will only commence
after the inquiry at the Human Rights
Commission has been completed. Also
note that this exception will only apply if
the Human Rights Commission has
commenced an inquiry on your complaint
and the mere fact that you have made a
complaint will not suffice.

The case of Weerasinghe v. Premaratne,
Police Sergeant and others (1998) 1 SLR127
is an early analysis of fundamental human
rights, specifically pertaining to freedom
from torture, and freedom from arbitrary
detention. This case greatly broadened the

legal application of human rights law in
Sri Lanka and consequently, serves as a
leading case in human rights law in the
country. Thus, a thorough knowledge of the
facts of this case would undoubtedly prove
helpful in the application of human rights
law within the legal and judicial process.

The facts of the case, in brief, are as follows:
The petitioner, Mr. Weerasinghe, was
arrested by the Pannala police who
tortured him during detention. Judge
Dheeraratne declared that the petitioner’s
constitutional rights under Articles 11 and
13 (2) had been violated by the police
stripping him naked and subjecting him to
cruel, inhuman and degrading treatment.
The Judge made the following
pronouncements:

1) Even a person who has committed a serious crime must only be
punished in accordance and as afforded and prescribed by the law,
and he is entitled to the protection granted by fundamental human
rights.

2) On review of the circumstantial evidence, even if there is no medical
evidence to support a claim,a ruling can be made as to whether an
individual has undergone inhuman treatment and torture.

Article 12 (1) of the constitution, which
affirms the right to equality, forms the basis
for most FR cases. Equality is the
foundation for processes such as
promotions within places of employment
and consideration of university entrance
applications. In FR cases, the Petitioner is
required to prove before the court that not
only has he/she/they been discriminated
against, but that the act of discrimination is
an unfair treatment to he/she/they in
comparison to their equal peers.

When filing a FR case, it is important to

check whether:

1) The time limit of one month has not
lapsed

2) There has been any redress granted by
the Human Rights Commission

3) The violation is an infringement of
fundamental rights

4) If your Petition is filed based on Article
12(1), whether the alleged act is
actually breaching your right to
equality and that the said act is not
justifiable by the breaching party.
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(For example, a particular Religious NGO
could refuse an applicant of a different
religion. Similarly, jobs that justifiably
require a specific gender can refuse an
applicant of the opposite gender).

Additionally, when filing an FR Petition, an
affidavit affirming the contents of your

Petition must be filed along with your
Petition. The facts in the Petition must
support and affirm the prayer (a prayer is
the legal term for what you request from
court as relief) showing that your
fundamental rights have in fact been
violated. In the prayer you must ask for all
the relief you are entitled to.

Obtaining the advice of an experienced attorney could avert a Petition
from being dismissed by the court on technical grounds.

Filing a FR Petition and obtaining legal advice is central to protecting
your fundamental rights. You can reach out to Legal Aid Commission Sri
Lanka on 011 243 3618 and the Human Rights Commission of Sri Lanka

for free legal services.

ii) Petition addressed to
the High Court.

(Under the International Covenant on
Civil and Political Rights (ICCPR) Act,
No. 56 of 2007)

You can also file a Petition to the High
Court, against any infringement or
imminent infringement (about to happen)
by executive or administrative action, of
any human right to which you are entitled
to under the ICCPR Act and ask for relief.
These instances are;

a. Rightto be recognised as a person
before the law meaning the law should
be equally applied to everyone as a
person.

b. A person charged of a criminal offence
under any written law, is entitled; to
have a trial, to defend himself or
through legal assistance, be given legal
assistance without any payment if he is
unable to pay, to examine or to have
examined the witnesses against him, to
have help of an interpreter if he does
not understand the trial language and
not to be forced to testify against
himself or to confess.

c. Every citizen has the right and the
opportunity to-

- take part in the conduct of public
affairs, either directly or through
any representative; and

- have access to services provided to
the public by the government.

11
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Other Mechanisms

THE HUMAN RIGHTS
COMMISSION

OF SRI LANKA

In what ways can the
Human Rights Commission
of Sri Lanka assist you? The
commission can:

¢ Inquire into and investigate complaints
regarding infringements or imminent
infringements of fundamental rights.

e Inquire into, and investigate
complaints regarding procedures, with
a view to ensuring compliance with
respect for, and observing,
fundamental rights.

e Intervene in any court proceedings
relating to violations of fundamental
rights, pending before any court, with
the permission of such court.

»  Monitor the welfare of detainees, by
regular inspections of places of
detention. (i.e. The commission can
look into the welfare and ensure that a
person’s/prisoner’s rights are not
violated while in custody/prison.)

What is the nature of the
complaints you can lodge
at the commission?

A complaint may be lodged regarding
infringements or imminent infringements
of fundamental rights guaranteed to every
citizen under Chapter Il of the Constitution
of Sri Lanka.

Who can lodge a complaint
to the commission?

¢ Any person aggrieved

e Any group of persons aggrieved

e Any person/group can lodge a
complaint on behalf of a group of
persons aggrieved.

Illustrative Ex: Jerome, a transgender man
was harassed and humiliated by nurses in a
hospital who exposed his transgender
status without his consent. While being
treated for gastritis, he was admitted to the
female ward after revealing his transgender
status to his doctor. When female patients
demanded to know why a male patient was
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in the female ward, a nurse forcibly
removed Jerome’s clothing to show the
women. Jerome can file a complaint for the
violation of his rights.

What you should know of The
Human Rights Commission

i)

iil)

iiii)

iv)

What

What languages can be used to lodge
a complaint?
Sinhala, Tamil or English can be used.

Does the commission have authority
to probe an investigation without any
complaint?

Yes. In the event of any infringement of
a fundamental right, the commission
can probe an investigation without any
complaint or conduct an inquiry into it.

Can the Supreme Court demand for an
investigation report be submitted by
the commission?

Yes. In certain circumstances the
Supreme Court demands a report from
the commission to be submitted after
holding an investigation into the
relevant matter as advised by the court.

Is there a time frame to submit a
complaint?

Complaints should be submitted within
three months of the violation.

Information should

be included in a complaint?

What right/s have been infringed?
Whose right/s have been infringed?
Who is responsible for the infringement
of the rights/entitlements?

V)

Vi)

vii)

In what manner have the right/s been
infringed?

The date and place on which the
infringement was caused.

What forms of relief do you expect?
(e.g. monetary or otherwise)

Is it mandatory for a legal
representative (lawyer) to be present
when you visit The Human Rights
Commission of Sri Lanka to lodge a
complaint?

No. You do not necessarily need a
lawyer to make a complaint.

What happens to a complaint if it does
not fall within the purview of the
Human Rights Commission?

Such complaint will be referred/
forwarded to the relevant authority/
institution established by the
government for redress.

Can you lodge a complaint to the
commission if three months have
passed since the infringement took
place?

Yes, you can still lodge a complaint after
three months have passed if there is a
justifiable reason for your failure to
lodge the same within the time limit.

Illustrative Ex: Nisal is heavily injured
and admitted to the hospital for more
than 3 months after being beaten in
police custody and he doesn’t have
anyone else who can file a complaint at
the commission on his behalf. He still
can file a complaint after being
discharged from the hospital if he can
produce his medical records to justify
the reason for delay.
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viii) Can you obtain the services of The
Human Rights Commission of Sri
Lanka free of charge?

Yes. All legal advice/services of
The Human Rights Commission

of Sri Lanka head office and
regional branches are provided
free of charge.

Even though, lodging a complaint at the
Human Rights Commission can be a
simple yet effective mode of action
without any significan cost, it must be

noted that this institution lacks the
authoritative power that is possessed by
the Supreme Court and therefore, any
redress granted could be limited in its
application and does not carry as much
weight as an order of the Supreme Court.

HOTLINE for complaints to the
Commission:

Human Rights
1996 or 0112 505575

4The contact information of the offices of
the Human Rights Commission can be
found in the glossary

NATIONALAUTHORITY FOR

THE PROTECTION OF

VICTIMS OF CRIMES
AND WITNESSES

The Assistance To And Protection Of
Victims Of Crime and Witnesses Act No.04
of 2015 has been passed in order to uphold,
protect and enforce the rights of victims of
crime and witnesses.

The Authority is located at No.

428/11A, Denzil Kobbekaduwa
Mawatha, Battaramulla.

A victim of crime has the right, amongst

other things:

*  to be treated with equality, fairness
and with respect to the dignity and
privacy of such victim.

¢ inaccordance with procedure as may
be prescribed, to receive prompt,
appropriate and fair redress, including
reparation and restitution, for and in
consideration of any harm, damage or
loss suffered as a result of being a
victim of a crime;

e to be appropriately protected from
any possible harm, including threats,
intimidations, reprisals or retaliations.

e to be medically treated for any mental
or physical injury, harm, impairment or
disability suffered as a victim of a
crime.
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*Please refer to the glossary for the Act
which lists your rights and entitlements as a
victim

If you are a victim of crime or a witness
who has reasonable grounds to believe
that any harm may be inflicted on you due
to your participation in, any investigation
or inquiry into an offence or into the
infringement of a fundamental right or
the violation of a human right being
conducted or your intended
attendance/participation in any court or
hearing, you can make a request for
security at these authorities:

e The National Authority for the

Protection of Victims of Crime and
Witnesses.

NATIONAL

e Division for Assisting and Protecting
Victims of Crime and Witnesses - Sri
Lanka Police

e Court before which the relevant
judicial proceedings are scheduled to
commence or where proceedings are
pending or have been conducted.

e Commissions - (Human Rights
Commission, The Commission to
Investigate Allegations of Bribery or
Corruption and Commission to Inquiry
or Special Presidential Commission
appointed under the Commissions of
Inquiry Act).

e Divisional Police Officer in Charge.

POLICE COMMISSION

The Article 155G (2) of the Constitution,
provides for the establishment of
procedures to entertain and investigate
public complaints and complaints of any
aggrieved person made against a police
officer or the Police Service and provide
redress as provided by law. In the event of
the Commission providing redress, the
Commission shall forthwith inform the
Inspector-General of Police.

In the event you are an aggrieved person
due to a discrimination of any form by a
police officer based on your sexual
orientation or gender identity and/or
expression, your current status or any other
personal trait, you can lodge a complaint

against such officer or the Police Service
seeking redress as provided by law.

Illustrative Ex: Roshan, a transgender man
has been arrested and taken into custody
by the police while standing on the road to
catch transport. The police refuse to take a
statement and kept him in custody while
sexually abusing him and verbally
harassing him for being transgender. He is
finally released with no charges. In addition
to filing a FR Petition/complaining to the
Human Rights Commission, Roshan can
make a complaint against  such
officer/officers or in that police station to
the Police Commission against the
violation of his rights.

15
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You can visit the official website of the commission and lodge an online
complaint via https://www.nps.gov.lk/home/. You have the option of not
revealing your personal details and also to mention if you have already

complained regarding the matter to any high-ranking police officer
before.

You can also upload/submit any audio/video/document etc.
evidence if available.

The National Police Commission:
Contact for complaints at
1960 / (+94) 0710361010

General (+94) 11 5107722

ADDRESS:
National Police Commission,
BMICH Premises, Block 09,
Colombo 07, Sri Lanka.
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HOW RIGHTS CAN BE

ENFORCED

UNDER DIFFERENT CIRCUMSTANCES

1) Making an application
under the Prevention
of Domestic Violence
Act No.34 of 2005.

The Prevention of Domestic Violence Act
gives any person who is being subjected to
domestic abuse (ex: verbal, mental,
physical harassment, forced marriages etc.)
an avenue to seek relief from the

Magistrate’s Court by way of an application.

If you are an aggrieved person (person who
is being abused) by a relevant person
(definition of whom/what sort of
relationship is considered as being a
‘relevant person’, and what amounts to
‘domestic abuse’ can be found in the
glossary) within your home or outside and
arising out of the personal relationship
between you and the relevant person, then
you can make an application to the
Magistrate’s Court within your area using
the following procedure (stated in brief.
The full details in the Act can be accessed
using the URL given in the glossary)’

(1) A person,in respect of whom an act of
domestic violence has been,is,or is

likely to be,committed may make an
application to the Magistrate’s Court
for a Protection Order, for the
prevention of such domestic violence.

Illustrative Ex: Madhavi is a lesbian. Her
parents hit her and talk to her in foul
language. She is forcibly being made to
marry a man through a proposal. She is
asked to leave the house if she refuses to
marry. The hitting, verbal abuse and forcing
her into marriage amount to harassment
and domestic abuse. She can file an
application to the Magistrate’s court
seeking relief.

(2) An application may be made;
(a) by an aggrieved person (you); or
(b) by a police officer on behalf of an
aggrieved person.

(3) Two of the same applications should
be made as per the sample form given
in Schedule Il of the Act (Please see
glossary for the sample).®

The applications must be submitted to
the Magistrate’s Court within the area
you or the relevant person lives
(temporarily or permanently),or the
area where the domestic

17
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violence has been, being or is likely to
be committed.

(4) If any other person/s has knowledge of
domestic violence you have been
subjected to, you may attach Affidavits
given by that person/s to support your
application.

(5) Ifthe courtis-

Satisfied that it is necessary,the court may
issue an Interim Protection Order, until
the inquiry into your application is
completed.

An Interim Protection Order is a
temporary (until your case is
completely heard) order given by court
to your abuser that prohibits him/her
from committing or acting in a way
that the violence to you continues.

(6) When an Interim Order has been made,
if it is satisfied, the Court may:

(a) order a social worker or a family
counsellor to counsel the parties
(you and the relevant person) and
order the parties to attend such
counselling sessions.

(b) if reasonably necessary to protect
and provide for the immediate
safety of the aggrieved person,
order a social worker, family
counsellor, probation officer, family
health worker to monitor the
observance of the Order and
submit to Court a report.

(7) If you are dissatisfied with an Order
made by the Magistrate, you may make
an appeal to the High Court.

2) In cases of forcible
marriage or domestic
violence against
women

Most gay and lesbian individuals face
violence and harassment at the hands of
their family or spouses. There have been
many reports of LGBTIQ individuals -
especially lesbians - being coerced to enter
into a marriage by their parents, often
resulting in them being abused by their
spouses. If you are a lesbian who is being
harassed and/or coerced into marrying or
are a victim of domestic abuse you can
seek help by;

e First, asking for assistance/help or
lodging a complaint via the

Helpline hotline 1938 EigilNeslie=Ts

for Gender Based Complaints of
National Committee on Women.

¢ You can also make a complaint via
0112186063/0112187038,

E-mail - secncwsl@gmail.com,
Fax-0112187288 or by a letter
addressed to The Legal Officer,
National Committee on Women, 5th
Floor, Sethsiripaya Stage I,
Battaramulla.

e Secondly, if after making a complaint
at the hotline 1938, you have not
received any response/redress from
the Complaint Center within 3 weeks
from the date of complaint, you can
contact the Legal Officer of the Center
for Gender Based Complaints via
0112186063/0112187038,

E-mail - secncwsl@gmail.com and
inquire into what stage/action has
been taken in respect of your
complaint.

MY RIGHTS, MY RESPONSIBILITY
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e Alternatively, you can also visit and
discuss your concerns with the Legal
Officer at the above address.

1938 is operated on weekdays from 8.30
a.m.to 5.00 p.m.

Please note that the Center For Gender
Based Complaints of the National
Committee on Women is conducted under
the Ministry of Women & Child Affairs and
Dry Zone Development and the general
contact lines and visitations are only
available during government working days
(Monday - Friday) between 9.30 A.M. and
4.00 P.M.

The Complaint Center will investigate the
complaints received and forward those
complaints to relevant institutions/
counselling.

Confidentiality of the complaints

is seriously protected, and the
services are free of charge.

3) Unemployment
because of your sexual
orientation or gender
identity and/or
expression

Prejudices and discrimination based on
sexual orientation or gender identity
and/or expression often lead to individuals
of the LGBTIQ community failing to find
suitable employment or remain
unemployed due to harassment at
workplaces.

The following are some steps to be taken in
such instances.

Every person is entitled to

employment based on their

academic and other
qualifications without prejudice
or discrimination.

In an instance where you take a
competitive  aptitude/entry  test or
interview of any form and are not selected
for the job due to unfair treatment based
solely on your sexual orientation or gender
identity and/or  expression, despite
acquiring the required standard at such
test/interview, you may formally make a
request to the relevant employer as per the
rights given under the Right to Information
Act and Article 14A of the Constitution to
examine the selection criteria for this
specific job and to determine whether you
have been subjected to unfair treatment.

In the event your employment is unjustly
terminated (not in accordance with the
employment contract or in violation of the
regulations under labour laws), for
example, if you are sent on indefinite
compulsory leave with no disciplinary or
other inquiry held or your employment is
unreasonably terminated, you can seek
relief in the Labour Tribunal.

This relief, however, is not applicable to
anyone employed as an officer in the public
service who usually should resort to
fundamental rights application in respect
of unjust or arbitrary treatment.

Illustrative Ex: Mali, who is a lesbian, has
been notified by the human resources
division of the company in which she is
employed that they are unable to have her
continuing her employment as other
female workers have made complaints
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about her being a lesbian. She can lodge a
complaint to the Labour Tribunal and
Human Rights Commission against the
discrimination based on her sexual
orientation.

Generally speaking, if you are terminated

for reasons other than what is commonly

accepted as stated below:

i. ifthe contractis for a fixed term, at the
end of that term

ii. by the death of the employer/closure
of organizations

iii. upon the employee reaching
retirement age

iv. by the employer with notice

v. by the employee, either with notice of
resignation or by vacation of post

It is not mandatory for an employer in the
private sector to hold an internal
disciplinary inquiry before termination.
However, such an inquiry would favour an
employer to eliminate the arbitrary
termination factor. In the public service,
Establishments Code procedures would be
applicable.

Or

If the reason for termination cannot be

justified as being a ‘misconduct’ which

generally constitutes one or more of the

following grounds (note that the list is not

exhaustive):

i. habitual absenteeism

ii. grave negligence

iii. insubordination and disobedience to
reasonable orders

iv. abuse,assaults or threats of harm to
superiors or fellow employees

v. false allegations against employer

vi. indecency, drunkenness

vii. dishonesty or fraud

viii. abusive use of Internet facilities
(ex: pornography, sending abusive or
offensive emails etc.)

You can take steps to make an
application to the Labour

Tribunal or by a trade union on
your behalf For relief or redress in
respect of;

a) the unjust termination of services
by the employer;

b) the question of whether any
gratuity or other benefits are due
on termination;

c) matters relating to terms of
employment and conditions of
labour as may be prescribed by
regulations.

Where the Tribunal finds that the employer
had  unjustly terminated someone’s
services, it can order either reinstatement
or compensation. You may indicate in the
application whether you are seeking
reinstatement or compensation. However,
the Tribunal will not normally order
reinstatement if your employment was of a
personal or confidential nature.

At the same time, action may be taken as
per Article 126 of the Constitution, to file a
FR Petition in the Supreme Court within
one month from such a violation of your
right to equality. It is prudent to lodge a
complaint at the Human Rights
Commission of Sri Lanka and Ombudsman
prior to seeking relief at the Supreme
Court.
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4) Refusal of any service
or violation of rights
based on sexual
orientation or gender

identity and/or
expression
Similarly, you are protected from

discrimination based on sexual orientation
or gender identity and/or expression in the
public sphere; this includes entry into and
association within places of worship, public
spaces and public gatherings. According to
the fundamental rights granted in Articles
12 and 14, you should not be subjected to
any discrimination on the aforementioned
basis to obtain any services that would
normally be available to the public in
general such as healthcare, leasing,
banking facilities, entering or remaining at
restaurants/hotels or recreational facilities,
administrative offices etc. and nor can you
be denied healthcare or be evicted from a
premises on the same basis.

Even in international law, Article 17 (1) and
(2) of the Universal Declaration of Human
Rights grants the right to own property and
the right to not be arbitrarily deprived of
property, respectively.

In the event of such discrimination on the
basis of sexual orientation or gender
identity and/or expression, a complaint can
be lodged at the local police station.
Additionally, a complaint may be lodged at
the Human Rights Commission in the
manner mentioned herein.

5) Inthe event of arbitrary
arrest,detention,and
torture during detention

Torture can be physical, mental, verbal
and/or psychological torment. In the
present day, the LGBTIQ community
undergoes various types and levels of
torture in practical and social life, most
often starting at a young age at the hands
of intolerant families. This inhuman
treatment is directly or indirectly linked to
their sexual orientation or gender identity
and/or expression. The verbal abuse and
homophobic slurs used against the
community in day-to-day life can lead to
severe mental and emotional distress.
Extremist religious groups/organisations
and conservative political parties are
known to use homophobic slurs and
rhetoric with no regard to its sensitivity and
the negative effects on the LGBTIQ
community. Such behaviour is not typical
of a developed society founded on equality
and respect for human dignity.

There are two main legal devices, domestic
and international, that protect the rights of
citizens:

1. Article 11 of the Constitution
guarantees the right that no person
shall be subjected to torture, cruel,
inhuman or degrading treatment or
punishment.

2. The Convention against Torture and
other Cruel, Inhuman or Degrading
Punishment given effect by the Act,
No. 22 of 1994 defines torture as
being any act which causes severe
pain,whether physical or mental,to
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any other person,
(a) for any of the following purposes
that is to say
(i) obtaining from such other
person or a third person, any
information or confession; or
(ii) punishing such other person
for any act which he or a third
person has committed, or is
suspected of having
committed; or
(iii) intimidating or coercing such
other person or a third person;
or
(b) done for any reason based on
discrimination, and being in every
case, an act which is done by, or at

the initiation of, or with the
consent or agreement of, a public
officer or other person acting in an
official capacity.

In the event of such discrimination or if you
are wrongfully arrested and kept in custody
and/or are being treated in a cruel,
inhumane manner because of your sexual
orientation or gender identity and/or
expression, a complaint can be lodged at
the local police station and The Human
Rights Commission. And, if it is a public
officer that is causing such treatment, you
can file a FR Petition in the Supreme Court
in the manner mentioned above.

In 2015 the Human Rights Commission recommended to the Ministry of Health
that they issue a circular to enable transgender persons to change their sex in their
personal documentations, such as the National Identity Card (NIC).

Following this, the Ministry of Health issued circular No. 01-34/2016 dated
16.06.2016 under the hand of the Director General of Health Services. The
Registrar-General issued circular No 06/2016 dated 28.07.2016 instructing all
registrars in the country to change the sex and name in the birth certificate based
on the Gender Recognition Certificate (GRC).
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GLOSSARY

1. http://www.lankadeepa.lk/latest_news/%E0%B6%9A%E0%B7%94%E0%B6%BD%

E0%B7%93-%E0%B6%BB%E0%B6%AE-

2. Vagrants Ordinance https://www.lawnet.gov.lk/1947/12/31/vagrants-4/

3. Dr Prathiba Mahanamahewa, Former Human Rights Commissioner
http://www.dailymirror.lk/article/Removing-barriers-for-LGBT-people-in-Sri-Lanka-
152293.html

4. Contact information of the Regional offices of The
Human Rights Commission:

HEAD OFFICE

ADDRESS

: 14,R.A. De Mel Mawatha,
Colombo 04

TELEPHONE : 011-2505580

FAX

KANDY
ADDRESS

:011-2505541

: No. 8/1, Primrose Road,
Kandy.

TELEPHONE : 081-2205024

E MAIL

VAVUNIYA
ADDRESS

: hrckandy1@sltnet.lk

: No.26/2, Outer Circular Road,
Vavuniya

TELEPHONE : 024-2222029

E MAIL

JAFFNA
ADDRESS

: hrcvavuniya@sltnet.lk

: No.1, 3rd Cross Street,
Jaffna

TELEPHONE : 021-2222021

E MAIL

: hrcjaffna@sltnet.lk

BADULLA

ADDRESS : No.19/1B, Badulupitiya Road,
Badulla

TELEPHONE : 0703654907

E MAIL : hrcbadulla@sltnet.lk

KALMUNAI

ADDRESS : No.161/1, Main Street,
Kalmunai

TELEPHONE : 067-2229728

E MAIL : hrckalmunai@sltnet.lk

ANURADHAPURA

ADDRESS  :No0.623/20E,
Freeman Mawatha,
Anuradhapura

TELEPHONE : 025-2234801

E MAIL : hrcanu@sltnet.lk

TRINCOMALEE

ADDRESS

TELEPHONE :
E MAIL

: No.343, Powerhouse Road,

Trincomalee
026-2222607

: hrctrinco@sltnet.lk
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MATARA AMPARA

ADDRESS : No.15, Kalidasa Road, ADDRESS  :No.D 768/1, Pandukabhaya
Matara Mawatha, Ampara
TELEPHONE : 041-2226533 TELEPHONE : 063-2222340
E MAIL : hrcmatara@sltnet.lk E MAIL : hrcampara@sltnet.lk
BATTICOLOA
ADDRESS : No.24, Sinna Uppodai Road,
Batticoloa
TELEPHONE : 065-2224420
E MAIL : hrcbatti@sltnet.lk
5. Partll, Section 3 and 4 of the Assistance To And Protection Of Victims Of Crime And

Witnesses Act No. 4 of 2015 -
https://srilankalaw.lk/YearWisePdf/2015/ASSISTANCE_TO_AND_PROTECTION_OF_
VICTIMS_OF_CRIME_AND_WITNESSES_ACT,_No._4_OF_2015.pdf

As per Section 23 of the Prevention of Domestic Violence Act No. 34 of 2005, “relevant
person” in relation to an aggrieved person means,
(@) (i) the spouse; (ii) ex-spouse; (iii) cohabiting partner, of an aggrieved person;
(b) (i) the father, mother, grandfather, grandmother, stepfather, stepmother;

(i) the son, daughter, grandson, granddaughter, stepson, stepdaughter;

(iii) the brother, sister, half-brother, half-sister, stepbrother, stepsister;

(iv) siblings of a parent;

(v) the child of a sibling;

(vi) child of a sibling of a parent,
of an aggrieved person or of the spouse, former spouse or cohabiting partner of the
aggrieved person.

http://www.childwomenmin.gov.lk/storage/app/media/downloads/domestic_
violence_act_english.pdf
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8.

Sample Application

APPLICATION

.......... (name)....... of..........(address of the aggrieved person, or if you are being
represented by someone, state their capacity eg., if the aggrieved person is a

minor(less than age 18) or person of unsound mind (Ex: mentally ill) appearing

through his/her guardian or friend, say “a minor, by C. D. of.............. his/her next
friend”).......... (Aggrieved person).

Against
.......... (name).......of...............(name, and addresses of the relevant person who is
your abuser/s)..........cccoeeeuunnn. Respondent.
The............. day of...ccocoiiinne. 20,

The application of the above-named aggrieved person (and if the case is so add:

appearing by C. H, his/her registered attorney) states as follows :

(Here mention the circumstances of your case)

Wherefore the aggrieved person (or aggrieved persons) prays for a Protection

Order against the respondent with effect from the............... day of

Signature of Applicant
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—EQUYL GROUND-

1 5 YEARS OF SERVICE
TO THE COMMUNITY

Tel: +94 114 334 279 | Fax: +94 112 075 414
Email: equalground@gmail.com

www.equal-ground.org
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